United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


APPENDIX 


b In The 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


RECEiyep— 


t 


No. 24,647 UEC 1 © j079 


Cle 
th 
STarcg Ae She yy :D 

) ies ered 

PT pe ne 


APPEALS 


PHYLLIS WOODWARD, Appellant 
v. 


WALTER E. BARTON, et al, Appellees 


APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United Stat 
=e 


FILED DEC 19 19/0 Byron N. Scott 
Attorney for Appellant 


Nathan Ofer Laons 1010 Vermont Ave., N.W 
CLERK 


Washington, D. C. 20005 


Of Counsel: 

van A. Stilley 

1010 Vermont Ave., N.W. 
Washington, D. C. 20005 


APPENDIX 


In The 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 24,647 


PHYLLIS WOODWARD, Appellant 
Vv. 


WALTER E. BARTON, et al, Appellees 


APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Byron N. Scott 

Attorney for Appellant 
1010 Vermont Ave.,/N.W. 
Washington, D. C. 20005 


Of Counsel: 

Van A. Stilley 

1010 Vermont Ave., N.W. 
Washington, D. C. 20005 


CONTENTS OF APPENDIX 


Relevant Docket Entries 


Complaint, Woodward v. Barton, et al, CA # 3520-69 


Interrogatories to defendants Donahue, Ford, Garber, 
Harper, Kolb, Talkington, Tarjan, Waggoner, 
and Whitehead 

Answers of defendant Donahue to Interrogatories 

Answers of defendant Ford to Interrogatories 

Answers of defendant Garber to Interrogatories 

Answers of defendant Harper to Interrogatories 

Answers of defendant Kolb to Interrogatories 

Answers of defendant Talkington to Interrogatories 

Answers of defendant Tarjan to Interrogatories 

Answers of defendant Waggoner to Interrogatories 


Answers of defendant Whitehead to Interrogatories 


Motion of defendants Barton and American Psy—- 
chiatric Association to Dismiss the Complaint 


Affidavit of defendant Walter E. Barton 

Motion of defendants Waggoner, Garber, Harper, 
Tarjan, Kolb, Whitehead, and Talkington 
to Dismiss the Complaint 

Affidavit of plaintiff Phyllis Woodward 


Exhibit 1 to Woodward affidavit 


Exhibit 2 to Woodward affidavit 


Motion of defendant Donahue to Quash Service of 
Process and/or to Dismiss the Complaint 


Interrogatories to defendant Barton 

Answers of defendant Barton to Interrogatories 

Motion of defendant Ford to Quash Service of 
Process and/or to Dismiss the Complaint 
and/or to Enter Judgment in his Favor 


Order (of final judgment) 


Notice of Appeal 


Mar. 


6 


RELEVANT DOCKET ENTRIES 


Complaint, appearance filed. 

Summons, copies (11) and copies (11) of Complaint 
issued. 

Motion of plaintiff for appointment of Special 


Process Server filed. 


Order appointing Eugene Ullman as Special Process 


Server, McGuire, J. 


Motion of defendant Ford for extension of time to 
file answer or other responsive pleadings; 
appearance of Pledger & Mahoney filed. 

Opposition of plaintiff to motion of defendant 
Ford for extension of time to respond to 
complaint filed. 

Motion of defendants Barton, American Psychiat- 
ric Association, Waggoner, Garber, Harper, 
Tarjan, Kolb, Whitehead, and Talkington 
for extension of time to plead or to answer 
the complaint; appearance of Warren E. 
Magee filed 


Motion of defendant Donahue for extension of time 


to file answer or otherwise plead to com-_ 
plaint; appearance of Galiher, Stewart & 
Clarke filed. 
Opposition of plaintiff to 3/4/70 motion for 
extension of time to respond to complaint 
| 
filed. | 


| 
Opposition of plaintiff to 3/6/70 motion for 


extension of time to respond to complaint 


filed. 

Interrogatories of plaintiff to defendants 
Waggoner, Garber, Ford, Harper, Tarjan, 
Donahue, Kolb, Whitehead, and Talkington 
filed. 

Motion of defendants Barton and American Psy- 
chiatric Association to dismiss filed. 

Motion of defendants Waggoner, Garber, Ford, 
Tarjan, Kolb, Whitehead, and Talkington 
to dismiss filed 

Motion of defendant Donahue to quash service 
of process and/or dismiss the complaint 
filed. | 


Interrogatories of plaintiff to defendant Barton 
| 
filed. | 


Stipulation extending time for plaintiff to op- 
pose motion of defendant Donahue to quash 
and/or dismiss to and including 4/6/70 filed. 

Recommendation granting motions of defendants 


Ford and Donahue for extension of time to 


respond to complaint; to have to and includ- 


ing 4/6/70 to so respond, Asst. Pretrial 
Examiner. 

Recommendation dismissing as moot motion of all 
defendants except Ford and Donahue to extend 
time to respond to complaint, Asst. Pretrial 
Examiner. 

Stipulation extending time for plaintiff to op- 
pose motions of defendants to dismiss to and 
including 4/6/70 filed. 

Motion of ‘defendant Ford to guash service and/or 
to dismiss complaint and/or for judgment; 
appearance of Warren Magee filed. 

Appearance of William E Stewart, Jr., for de- 
fendant American Psychiatric Association 
filed. 

Opposition of plaintiff to motion of defendants 


Waggoner, Harper, Tarjan, Kolb, Whitehead, 


and Talkington to quash return of service 
as to them and to dismiss filed. 

Opposition of plaintiff to motion of defendant 
Ford to quash service and/or to dismiss 
and/or for summary judgment filed. 


Opposition of plaintiff to motion of defendants 
| 
Barton and American Psychiatric Association 


to dismiss filed. 
Notices (3) of plaintiff to take deposition of 
Kathleen Bryan filed. 
Opposition of plaintiff to motion of defendant 
Donahue to guash service and to dismiss 
| 
filed. | 
| 


Answer of defendant Donahue to interrogatories 
filed. 
Answer of defendant Waggoner to interrogatories 


filed. 


Answer of defendant Ford to interrogatories filed. 


Appearance of Warren E. Magee for defendant Ford 
| 
filed. 
| 
Withdrawal of appearance of Pledger & Mahoney as 


attorneys for defendant Ford, approved, 


Smith, J. 


Answer of defendant Tarjan to interrogatories 
filed. 

Answer of defendant Kolb to interrogatories 
filed. 

Answer of defendant Whitehead to interrogatories 
filed. 

Answer of defendant Harper to interrogatories 
filed. 

Deposition of Mrs. Kathleen D. Bryan for plain- 
tiff filed. 

Motion of plaintiff for entries of default a- 
against certain defendants filed. 

Answer of defendant Barton to interrogatories 
filed. 

Appearance of Galiher, Stewart & Clarke for all 


defendants filed. 


Memorandum of defendants Barton, Harper, and 


Talkington in opposition to motion for 
entries of default filed. 

Answer of defendant Garber to interrogatories 
filed. 

Supplemental memorandum of plaintiff in opposition 


to motions to quash return of service on all 


defendants except Barton and American Psy- 


chiatric Association filed. 


Supplemental memorandum of plaintiff in opposition 


to motions to dismiss filed. 
Answer of defendant Talkington to interrogatories 
filed. | 
Notice of plaintiff to take deposition of Mrs. 
Phyllis Kristianson filed. 


Supplementary memorandum of plaintiff on motions 


to quash or dismiss as to defendants Barton, 


Harper, and Talkington filed. 


Appearance of Van A. Stilley for plaintiff filed. 


Order denying motion of defendants Barton, Harper, 
and Talkington for default, Smith, J. | 

Order denying motions to quash service of process, 
Smith, J. 


Order granting motion to dismiss, scenes by 
. 
Court as motion for summary judgment; en- 
tering judgment for all defendants against 
plaintiff and dismissing complaint, smith, J. 
Notice of appeal by plaintiff from order of 
7/20/70; copies mailed to William E. Stewart, 


Jr., and Warren E. Magee; deposit $5.00 by 


Scott filed. 


Aug. 17 Cost bond on appeal by plaintiff in sum of $250.00 


with Northwestern National Insurance Co. of 


Milwaukee, Wisconsin, approved filed. 


Filed December 12, 1969 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PHYLLIS WOODWARD 
6601 Lawndale Drive 
Falls Church, Virginia 22042 


Plaintiff, 


Civil Action No. 
3520 - 69 


Vv. 


WALTER E. BARTON, M.D. 

Medical Director 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


AMERICAN PSYCHIATRIC ASSOCIATION 
c/o Walter E. Barton, M.D., 
Medical Director 

1700 18th Street, N.W. 
Washington, D. C. 20009, 


RAYMOND W. WAGGONER, M.D. 
American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


ROBERT S. GARBER, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


HAMILTON F. FORD, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


EDWARD O. HARPER, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


GEORGE TARJAN, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C 20009, 


HAYDEN H. DONAHUE, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


LAWRENCE C. KOLB, M.D. 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
DUNCAN WHITEHEAD, M.D. ) 
American Psychiatric Association ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


1700 18th Street, N.W. 
Washington, D. C 20009, 


and 

PERRY TALKINGTON, M.D. 
American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C. 20009, 

Defendants. 
Serve each defendant at: 
American Psychiatric Association 


1700 18th Street, N.W. 
Washington, D. C. 20009 


COMPLAINT FOR DAMAGES FOR LIBEL 


1. Jurisdiction in this action is based upon Title ll, 
Sections 101 and 521 of the District of Columbia Code (1967 
Edition) and upon the fact that the amount involved exceeds 


the sum of Ten Thousand Dollars ($10,000.00), exclusive of 


costs. i 
| 


2. Plaintiff is a citizen of the United States, a resi- 
dent of the Commonwealth of Virginia, and at all soi ont 
periods was employed as Convention Manager for Defendant 
American Psychiatric Association. | 

3. Defendant American Psychiatric Association ig a pro- 
fessional association of physicians which maintains offices 
at 1700 18th Street, N.W., Washington, D. C. 20009, and does 
business in the District of Columbia. Defendant walter E. 
Barton, M.D., is the Medical Director for Defendant Anexican 


| 
Psychiatric Association. Each of the other Defendants is a 


member of the Executive Committee of Defendant American Psy- 


chiatric Association. Each of the individual defendants is 


sued herein individually as well as in his offidial capacity 
with respect to Defendant American Psychiatric Association. 
4. On or about September 8, 1969, at Washington, = +p 
Defendants with the intent to damage Plaintiff's professional 
reputation did with express malice publish an intentionally 
false and defamatory writing which is libelous eo to 
Plaintiff in that, inter alia, specifically and as 5 Sieh, 
jit describes Plaintiff as deficient, unable, ineffective, 
and unreliable with respect to her professional duties. Pub- 


lication was effected through a typewritten "Memo" circu- 


lated to various members and employees of the American Psy- 


chiatric Association, and other colleagues of Plaintiff, and 
is set out as follows: 
"September 8, 1969 
MEMO TO: Mrs. Phyllis Woodward 
FROM: Dr. Barton 


During the years since May 1966 when you assumed 
the post of Convention Manager complaints have been 
received that indicate you are: 

--Deficient in realities of leadership 

--Unable to organize your department to 
give priority in service to members 
and organizational components of APA 
stemming from your attitude and your 
lack of supervision. This has resulted 
in frustration, inefficiency and lack 
of communication 

--Ineffective in support of meeting arrange— 
ments 

--Unreliable, giving promises without 
follow-through in action. 

The prospect in the years ahead is for greater 
complexity in management of the Annual Meeting and 
in the management of all other meetings of this 
Association. The requirement, therefore, is 
fir [sic] greater skill in planning and leadership 
than you have demonstrated. There is no evidence 
in your performance during the past three years 
that you have the capacity for growth in leader- 
ship skills deemed essential. 


The Executive Committee of the Board of Trustees 
meeting on September 5, 1969 moved that the Associa- 
tion secure a competent and experienced administrator 
for the Convention Manager's office. The Medical Di- 
rector was authorized to negotiate termination of 
your services or transfer to another department. 

I shall meet with you to discuss these matters. 


/s/ Walter E. Barton 
Walter E. Barton, M.D. 
Medical Director" 


5. On November 12, 1969, Plaintiff was notified that 


her employment with Defendant American Psychiatric Association 


is to be terminated effective December 12, 1969. 
6. As a result of the publication of said false, mali- 


cious and libelous "Memo", the good will and good reputation 
which Plaintiff has enjoyed has been impaired; she has been 
injured in her reputation and brought into public ridicule, 
hatred and contempt, and undergone great pain and Seine 
suffering; all to the damage of Plaintiff in the sum of 
Three Hundred and Seventy-Five Thousand Dollars ($375,000.00) - 
WHEREFORE, Plaintiff demands judgment against Defen- 
dants, jointly and severally, for $375,000.00 as ere 
tory damages, costs, and attorney fees, $375,000.00 semis 


tive damages, injunctive relief preventing Defendants | from 
| 


further libelous publication, and for such other and further 
relief as to the Court shall seem just and proper. 


/s/ Phyllis Woodward 
PHYLLIS WOODWARD ' 


Verification 
District of Columbia, ss: 


PHYLLIS WOODWARD, being duly sworn according to law, de- 


poses and says that she is the Plaintiff named herein, that 
she has read the foregoing complaint, and that the facts 


contained therein are true to her knowledge and belief. 


/s/ Phyllis Woodward 
PHYLLIS WOODWARD 


Subscribed and sworn to before me this 8th day of Decem- 
ber, 1969. 


/s/ Delores Dola 
DELORES DOLA, Notary Public 


My commission expires November 14, 1972. 


/s/ Byron N. Scott 
Byron N. Scott 


by Van A. Stilley 
Attorney for Plaintiff 
1010 Vermont Avenue, N.W. 
Washington, D. C. 20004 
783 - 1025 


INTERROGATORIES 
[to defendants Donahue, Ford, Garber, 
Harper, Kolb, Talkington, Tarjan, 
Waggoner, and Whitehead] 
To: [Attorney of record for each above named defendant] 


The plaintiff requests that the defendant, [each of 


those above named], answer under oath, in accordance with 


Rule 33 of the Federal Rules of Civil Procedure, the fol- 


lowing interrogatories: 


1. Have you seen the original of the September 8, 


1969 Barton memo to plaintiff, upon which this suit is based? 


| 
2. If you answer yes to question No. 1: 


When did you see it? 
Where were you when you saw it? 
Who showed it to you? 

3. Have you seen a copy (other than the one in the 
complaint) of the September 8, 1969 Barton memo to sinins 
tiff? : 

4. If you answer yes to question No. 3: 

When did you see it? 


Where were you when you saw it? 


Who showed it to you or who had it when you 
saw it? 


Se id you attend a meeting of the Executive Committee 
| 


of the Board of Trustees of the American Psychiatric 
Association in Washington, D. C. on September 5, 1969? 
6. If you answer yes to question No. 5: 
Where was the meeting held? 
Who presided over the meeting? 
Was a formal, written record made of what 
transpired at the meeting? 

a. Do you have a copy of any minutes of that 
meeting on September 5, 1969? 

e. Was Dr. Walter E. Barton present at that 
meeting on September 5, 1969? 

£. Did you say anything about plaintiff at that 
September 5, 1969 meeting? 

g- Did you move, second or vote for a formal 
motion to authorize the medical director to "negotiate 
termination” of plaintiff's services as convention manager 
or "transfer to another department"? 


7. If you answer yes to question No. 6 £, state every- 


thing that you can remember having said about plaintiff dur- 


ing that September 5, 1969 meeting of the Executive Committee. 
8. Did you say that plaintiff was "deficient in 
realities of leadership"? 


9. Did you say that plaintiff was unable to organize 


her department? 


10. Did you say that plaintiff had failed "to give 


| 
priority in service to members and organizational com- 


ponents of APA"? 


11. Did you say that plaintiff had been "ineffective 
in support of meeting arrangements"? 

12. Did you say that plaintiff was unreliable? 

13. Did you say that plaintiff made "promises without 


follow-through in action"? 


14. Did you attend: 
The annual meeting in New York in 1965? 


The annual meeting in Atlantic City in 1966? 


| 
The annual meeting in Detroit in 1967? | 


The annual meeting in Miami Beach in 1969? 


The annual meeting in Boston in 1968? 


15. Have you ever been a member of a local arrangements 
committee for an annual meeting? 
16. If you answer yes to question No. 15: 


a. Which annual meeting? 


b. Were you chairman, co-chairman or just a 
member? 
17. During the period August 5, 1963 to September 5, 


1969, did any member of the American Psychiatric Association 


ever make a complaint to you about plaintiff? 


18. If you answer yes to question No. 17: 
a. Name each such complainant. 
b. Give the approximate date on which each 
complaint was made. 
c. What was the complaint in each case? 
d. Was the complaint oral or written? 
19. Has APA, since December 12, 1969, hired a new 
“administrator for the convention manager's office"? 
Please take notice that a copy of such answers must 
be served upon the undersigned within 15 days after the 
service of these interrogatories. 


Dated: March 16, 1970. 


/s/ Byron N. Scott 
Byron N. Scott 


Attorney for Plaintiff 


ANSWERS OF DEFENDANT, HAYDEN H. 
DONAHUE, M. D., TO INTERROGATORIES 


nS  — 


applicable. 
No. 
Not applicable. 
Yes. 
a. American Psychiatric Association headquarters, 


1700-18th Street, N.W.; | 


b. Ray Waggoner, President; 
c. There was a routine meeting, at which there 
was a regular or formal record kept; thereafter there was 


an executive session, at which no minutes were kept; re- 


cords were made of the actions; 


d. I have no knowledge of any minutes of that 


meeting; 
Yes; 
I do not believe so; 
I did not move or second although I may ‘have 
voted, I not recall. : 
I do not recall having said anything. 
No. 


No. 


15. 


16. 


17. 


however, 


this was 


18. 


19. 


Not applicable. 

The subject was discussed on an informal basis, 
I do not remember any particular instance where 
done. 

See answer to No. 17. 


On March 26, I was informed, in a discussion with 


Dr. Barton, that an administrative assistant to the Medical 


Director 


has been hired; the position of convention manager 


is vacant pending appeal. 


s/ Hayden H. Donahue, M.D. 
Hayden H. Donahue, M.D. 


ANSWERS OF THE DEFENDANT, HAMILTON FORD, M. D., 
TO PLAINTIFF'S INTERROGATORIES 


The defendant, Hamilton Ford, M. D., answers the 
plaintiff's Interrogatories as follows: [questions omitted] 
1. I have not seen the Barton memo. | 
Not applicable. 

No. 
Not applicable. 
Yes. 


6. a. The Founders Room in the APA building at 1700 


Eighteenth Street, N. W., Washington, D. C. 20009. 


b. Raymond W. Waggoner, M. D., President. 

| 
c. The proceedings were recorded and I have no 

knowledge as to whether they were typed fully. 


ad. Yes, except for the executive session. 


e. Dr. Walter E. Barton was present at the meeting. 


f. I have no memory of making a statement but seem 
to recall that I asked a question about her performance. 
| 


g. No. 


7. I cannot remember having said anything about! the 
plaintiff as I had no experience with her regarding specific 
convention arrangements. In the past, I had talked to her 
about personal hotel accommodations since I was a member of 
the Executive Committee body of the APA and she always ac- 
commodated me. 


15. 


16. Not applicable. 


17. No complaint was ever made to me personally about 
the plaintiff. 


18. Not applicable. 


19. I am informed that the APA has hired a new "ad- 
ministrator for the convention manager's office". 


Sincerely, 


/s/ Hamilton Ford 


Hamilton Ford, M. D. 


ANSWERS OF DEFENDANT, ROBERT S. GARBER, M. D., 
TO PLAINTIFF'S INTERROGATORIES 


The defendant, Robert S. Garber, M D., answers 
plaintiff's Interrogatories as follows: 
No. 
Not applicable. 
No. 
Not applicable. 


Yes. 


| 
| 
a. Central Office, American Psychiatric Asso- 


ciation. 

b. The President served as moderator. 

ec. I do not know. 

dad. No. 

e. Yes. 

f. I participated in the discussion. 

g- I am uncertain who made the motion and who 
seconded the motion - but I did vote on the formal motion 
in the affirmative. 
7. This would be difficult to answer in specifics, 


however, as Chairman of the Committee on Conventions from 
1966-1969, I did receive a number of complaints about the 
plaintiff during the course of our committee acobiegs ot 
these were reviewed on September 5th. | 
not recall that I used this exact ererenaionk 
not recall that I used this exact expression. 


10. not recall that I used this exact expression. 


1l. not recall that I used this exact expression. 


12. I do not recall that I used this exact term. 
13. Quite possibly I-did say. this. 


14. Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Yes. 


a. Annual Meeting - Atlantic City. 
Annual Meeting — Atlantic City. 


Chairman. 
Member 


Yes. 


Specifically - unable to recall. 

On or before occasion of Committee on Con- 
ventions Meetings. 

These were discussed at our meetings. 
Both. 


Not to my knowledge. 


/s/ Robert S. Garber, ~ 
Robert S. Garber, M. D. 


ANSWERS OF DEFENDANT, EDWARD O. HARPER, M.D., 
TO PLAINTIFF'S INTERROGATORIES 


eee ER Oe 


The defendant, Edward O. Harper, M. D., answers the 


plaintiff's Interrogatories as follows: 
| 
1. No. TI had not seen the original of the September 


8, 1969 Barton Memo to plaintiff. 
Not applicable. 
No. 


Not applicable. 
| 

6. a. The meeting was held at the headquarters |of 
the American Psychiatric Association, 1700 18th St., N. W., 
Washington, D. C. 

b. Dr. Raymond W. Waggoner presided. 

c. There is a formal written record made for the 
regular meeting. The Executive session of the Board of 
Trustees is called by the Medical Director and there are 
no formal written minutes. 


d. No. | 
e. Yes. Dr. Walter E. Barton was present at that 


Yes. 


meeting. 
£. No. 
g- I cannot remember. 


No applicable. (sic) 


No. 


I did not say that plaintiff was unable to 
organize department. 


10. No. 


ll. No. I did not say she had been “inefficient in 


support of meeting arrangement." (sic) 


12. No. 
13. No. 
14. I attended all of the meetings except the one 
in New York in 1965. 
15. No. 
16. Not applicable. 
17. Yes. 
18. a. I cannot recall the names of those who made 
any statement. 
b. I cannot remember the dates. 
c. I cannot remember the exact complaint. 
a. The complaint was oral. 
19. The american (sic) Psychiatric Association has not 


to my knowledge hired a new "administrator for the convention 


manager's office.” 


[s/ Edward O. Harper 
Edward O. Harper 


| 
ANSWERS OF THE DEFENDANT, LAWRENCE C. KOLB, M.D., 


| 
TO PLAINTIFF'S INTERROGATORIES 


The defendant, Lawrence C. Kolb, M. D., answers the 


plaintiff's Interrogatories as follows: 


No. 
Not applicable. 
Not applicable. 
Not applicable. 
Yes. 
Washington, D. C. 
The President, Dr. Raymond W. Waggoner. 
Yes. 
No. 
Yes. 
No. 
No. 
Not applicable. 
No. 
No. 


No. 


No. 


15. No. 

16. Not applicable. 

17. Yes. 

18. Cannot recall the various people who made such 
complaints to me but there were a number. In general, 


the statements were that arrangements made through the 


office of which Phyllis Woodward was responsible failed 


to be properly carried out. All these remarks were oral. 


19. I do not know. 


/s/ Lawrence C. Kolb, M.D. 
Lawrence C. Kolb, M.D. 


ANSWERS OF DEFENDANT, PERRY C. TALKINGTON, M.D., 
TO PLAINTIFF'S INTERROGATORIES 


The defendant, Perry C. Talkington, M. D., answers 


the plaintiff's Interrogatories as follows: 
No. 
Not applicable. 
No. 
Not applicable. 
Yes. 
a. APA Headquarters, Washington, D. 
b. Raymond Waggoner, M.D. 
ec. No. Only of actions taken 
d. No. 
e. Yes. 


£. No. 
g.- Yes. Voted. 


Not applicable. 


No. 


No. 


No. 


No. 


15. 

16. applicable. 
17. No. 

18. Not applicable. 


19. No. The office was left unfilled pending hearing, 


but a special assistant to the medical director was appointed 


jin order to carry out the activities of the Convention 


Manager's Office. 


/s/ Perry C. Talkington, M.D. 
Perry C. Talkington, M.D. 


ANSWERS OF THE DEFENDANT, GEORGE TARJAN, M.D., 
TO PLAINTIFF'S INTERROGATORIES 


A Eh 


The defendant, George Tarjan, M.D., answers the 
plaintiff's interrogatories as follows: 

No. 

Does not apply. 

No. 

Does not apply. 

Yes. 

a. In the Board Room of the Museum Building be 
the APA. : 

b. Dr. Raymond Waggoner. 

c. Formal minutes are kept, except for the Exec- 
utive Session. For the latter, informal minutes of ace 
tions are kept by the Medical Director. The issue of Mrs. 
Woodward was discussed in Executive Session. 


d. Yes, as far as the formal minutes are concerned; 


no, as far as the minutes of the Executive Session ee con- 
cerned. 

e. Yes. 

f. I may well have said something because 
probabilities I participated in the discussion. 


g. I do not recall, I could have moved or 


a motion. 


7. I do not remember any specifics. Most of my par- 


ticipation was probably of the nature of an inquiry to assist 


me in my decision. I may have spoken about my personal dis- 
satisfaction with the arrangements of the Presidential Din- 
ner at the 1969 Miami Beach convention, where I was to be 
seated at one of the reserved tables which, however, was oc— 
cupied by other individuals at the time I, as a member of 
the front tables' group arrived. I attempted to help some 
honored guests whose seats were also occupied. As a conse- 
quence, I did not eat dinner on that occasion. 
8. I do not believe I made this statement. 
a. do not pelieve I made this statement. 
10. do not believe made this statement. 
11. do not believe made this statement. 
12. do not believe made this statement. 
13. do not believe made this statement. 
14. a. Yes. 
b. Yes. 
ec. Yes. 
d. Yes. 
e. Yes. 
15. No, as far'’as an APA annual meeting is concerned. 


16. Does not apply. 


| 
17. I do not recall any formal complaint. I recall 
some informal discussions where complaints were voiced by 


some other officers. 
| 

18. a-d. I do not recall specifics. I recall informal 
discussions with Drs. Waggoner and Garber, probably others 
also, during which criticisms were expressed about Mrs. 
Woodward's work. : 


19. To my knowledge no "administrator for the conven- 


tion manager's office" has been employed. I be lieve Dr. 


Barton did employ additional administrative help, i cen, 


Mr. D. J. Deriso. | 


[sf George Tarjan, M.D. 
George Tarjan, M.D. 


ANSWERS OF THE DEFENDANT, RAYMOND W. WAGGONER, M.D., 
TO PLAINTIFF'S INTERROGATORIES 


OTOP EEE 
The defendant, Raymond W. Waggoner, M.D., answers the 
plaintiff}s Interrogatories as follows: 
1) No 
2) Not applicable 
3) No 
4) Not applicable 
5) Yes 
6) a)~Board room? APA Museum Building 
b) I did 
c) No 
d) No minutes were kept of the Executive session 
e) Yes 
£) I don't remember 
g) No 
7) Not applicable 
8) I don't remember such terminology. 
9) I don't remember. 
10) I don’t remember. 
11) Members of the Arrangements Committee at the 


meeting in Detroit’ in 1967 and at the meeting in Miami 
Beach in 1969 have made similar comments to me. 


12) The answer to this guestion is the same as that 
of number 11. 


13) Such statements were made to me by members of the 
Arrangements Committee in Detroit and in Miami. 


14) a) Yes 
b) Yes 


c) Yes 

da) Yes 

e) Yes 
15) Yes 


16) a) Detroit, 1967 
b) A member 


17) Yes 


| 
18) a) Dr. Peter Martin, Dr. Stuart Gould, Mrs. | 
Stuart Gould, Dr. Bruce Alspach. I think there were 


others but I do not remember the names specifically. 


b) After the meeting in Detroit and after the 
meeting in Miami. | 


¢) I don't remember specifically but in general 
it had to do with poor cooperation and lack of coordina- 


tion of activities. 
| 


da) I believe both. 


19) No 


/s/ R. W. Waggoner 


ANSWERS OF THE DEFENDANT, DUNCAN WHITEHEAD, M.D., 
TO PLAINTIFF'S INTERROGATORIES 


The defendant, Duncan Whitehead, M. D., answers the 


plaintiff's Interrogatories as follows: 


Not applicable. 

No. 

Not applicable. 

Yes. 

a. Central Office, A.P.A., Washington, D. C. 
Raymond W. Waggoner, M.D. 
Some minutes were recorded. 


No. 


No. 
g. I did not move, record or vote on such a 
formal motion. 
7. Not applicable. 
8. through 13. No. 
14. a. through c. Yes. 
15. No. 


16. Not applicable. 


17. No direct personal complaints were ever made by 


| 
any member to me; dissatisfactions over specific arrangements 


were voiced. | 
| 
18. a. through d. Not applicable. 
| 


19. Not to my knowledge. 


/s/ Duncan Whitehead, M. D. 


Duncan Whitehead, M. D. 


MOTION OF DEFENDANTS, WALTER E. BARTON, M. D. 
AND AMERICAN PSYCHIATRIC ASSOCIATION TO DIS-— 
MISS THE COMPLAINT 


MESS 
Come now the defendants, Walter E. Barton, M. D. and 

the American Psychiatric Association, by their attorneys, 

and move this Court to Dismiss the Complaint for failure 


to state a claim upon which relief can be granted, and in 


support of said Motion hereby refers to and makes a part 


of this Motion by reference the Affidavit of Walter E. 


Barton, M. D. dated March 11, 1970, which is filed with 


this Motion. 


/s/ Warren E. Magee 
Warren E. Magee 


/s/ Thomas G. Laughlin 
Thomas G. Laughlin 


1730 K Street, N. W. 
Washington, D. C. 20006 
Attorneys for the above- 
named defendants. 


AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: 


WALTER E. BARTON, M. D., being first duly sworn accord- 


ing to law, deposes and says: 


He has personal knowledge of the facts set forth! in 
this Affidavit and could testify to these facts as a wit- 
ness in any trial of this action on the merits; affiant is 


: . : | 
the Medical Director of the defendamt, the American Psychia- 


. . . : . - . . | . 
tric Association; the American Psychiatric Association is 


a scientific and educational corporation, chartered under 
the non-profit laws of the District of Columbia, is apne 

stock and tax exempt under Section 501(c) (3) of the Inter- 
nal Revenue Code and is engaged in the promotion and fer 
therance of knowledge and treatment in the field of p 
chiatry; defendants, Raymond W. Waggoner, M. D., Robe 
Garber, M. D., Hamilton F. Ford, M. D., Edward O. Har 
M. D., George Tarjan, M. D., Hayden H. Donahue, M. D. 
Lawrence C. Kolb, M. D., Duncan Whitehead. M. D. ond ROSEY 
Talkington, M. D. are all doctors of medicine, specializ- 


ing in the practice of psychiatry, were members of the 


Executive Committee of the defendant, the American Psy- 


chiatric Association, on September 8, 1969, on November 


12, 1969 and on December 12, 1969, and all served as mem- 


bers of this Executive Committee without compensation and 

in furtherance of the scientific and educational objectives 
of the defendant, American Psychiatric Association; defen- 
dants, in taking the action described in paragraph 4 of the 
Complaint through the defendant, Walter E. Barton, M. D., 
Medical Director of the American Psychiatric Association, 
acted in their official capacities as members of that Exec- 
utive Committee Conducting the business affairs of the Amer- 
ican Psychiatric Association and in causing a memo to be 
sent to the plaintiff, Phyllis Woodward, from Walter E. Bar- 
ton, M. D., dated September 8, 1969, in no sense published 
this memo and caused it to be delivered to the plaintiff 
through Walter E. Barton, M. D.* at plaintiff's request, and 
such actions were taken without any malice, ill will or in- 
tention to injure the plaintiff, and the memo was not inten- 
tionally false and defamatory; no publication of the contents 
of the memo of September 8, 1969 outside of the internal 
corporation set-up of the defendant, American Psychiatric 
Association, has been made by the defendants; the notifica- 
tion to the plaintiff on November 12, 1969 that her employ- 


ment with the defendant, American Psychiatric Association, 


was terminated effective December 12, 1969 was taken in the 


* Counsel later added the word and at this point. 


course of the internal regulation and affairs of said cor- 
poration and terminated the personal employment of the 
plaintiff, which could be terminated as said omelet 

was without term and could be terminated with or without 
cause; no ill will or malice was involved in said termina- 
tion; the termination of plaintiff's employment was a duly 
authorized corporate act of the defendant, American peychia- 
tric Association, authorized after discussions and review 


| 
by the Executive Committee of the American Psychiatric Asso- 


ciation; on December 12, 1969 a meeting of the Board of 


Trustees of the American Psychiatric Association was being 


held in its headquarters at 1700 18th Street, N. W., Washing- 


. a4 
ton, D. C., which was attended by all of the aforesaid mem- 


bers of the Executive Committee of the American Psychiatric 
Association; during the luncheon break of this nasties, when 
all of the members of the Board of Trustees were in sion 
dance, an unidentified male person entered the meeting room 


and never spoke a word but distributed around the table a 

number of envelopes, and also left another envelope outside 
| 

of the meeting room, in the presence of the defendant, 


Robert S. Garber, M. D., with no identification or explana- 


tion for these actions; after the meeting affiant gathered 


up the envelopes which had not been opened, opened the one 


bearing his name and found inside a copy of the Complaint 
in Civil Action No. 3520-69 and a copy of a Summons ad- 
dressed to Walter E. Barton, M. D. and to the American 
Psychiatric Association; affiant later opened the other 
envelopes and in each found a Summons addressed to each 

of the other defendants, which he has retained and still 
has in his possession; at no time did the male person who 
entered the meeting room during the luncheon break ever 
read any of the contents of any of the envelopes to any 

of the defendants and never advised any of the defendants 
that they were being served with any copies of the Complaint 
or Summons in the above-entitled civil action, and, in fact, 
in the meeting room the male person said nothing; on Sep- 
tember 5, 1969 the Executive Committee, acting in the 
regular course of its business, directed the defendant, 
Walter E. Barton, M. D., as Medical Director, to nego~ 
tiate the termination of the plaintiff's services or have 
her transferred to another Department with the American 
Psychiatric Association; defendant, Walter E. Barton, M. D., 
discussed with the plaintiff the action of the Executive 
Committee and asked her if she would negotiate for a trans-— 


fer or if she wished to resign; the plaintiff refused to 


do either and a notice of termination of her personal ser- 


vices with the American Psychiatric Association was given 
her on November 12, 1969; affiant bears no malice or ill 


will of and concerning the plaintiff and knows of no malice 
| 
or ill will existing between any of the defendants named 


| 
in the above-entitled civil action, and the plaintiff, and 


that actions taken concerning the plaintiff were taken for 


good cause and what is considered to be the best interests 
of the defendant, the American Psychiatric Association. 


FURTHER, affiant sayeth not. 


(signed) 
Walter E. Barton, M.D. 


Subscribed and sworn to before me this 11th day |of 
| 
March, 1970. 


(signed) Louise G. Burroughs 
[seal] Notary Public, D. C. | 


My Commission Expires September 30; 1970 


MOTION OF DEFENDANTS, RAYMOND W, WAGGONER, M.D., 
ROBERT S. GARBER, M, D., EDWARD O. HARPER, M. D., 
GEORGE TARJAN, M. D., LAWRENCE C. KOLB, M. D., 
DUNCAN WHITEHEAD, M. D. AND PERRY TALKINGTON, M. D. 
TO DISMISS THE COMPLAINT _ 


Come now the defendants, Raymond W. Waggoner, M.D., 
Robert S. Garber, M.D., Edward O. Harper, M.D., George 
Tarjan, M.D., Lawrence G. Kolb, M.D., Duncan Whitehead, 
M.D. and Perry Talkington, M. D., by their attorneys, and 
move this Court to quash the attempted service of process 
upon them, to dismiss the Complaint for lack of juris- 
diction over the persons of these defendants because of 
the insufficiency of the attempted service of process upon 
them, and for failure to state a claim upon which relief 
can be granted, and in support of said Motion hereby refer 
to and make a part of this Motion by reference the Affi- 


davit of Walter E. Barton, M.D. dated March 11, 1970, which 


is filed with this Motion. 


/s/_ Thomas G. Laughlin 
Warren E. Magee 


Thomas G. Laughlin 

1730 K St., N.W. 

Washington, D. C. 
Attorneys for Defendants above named. 


AFFIDAVIT OF PHYLLIS WOODWARD 


PHYLLIS WOODWARD, plaintiff in the Bporemencncnedliac 
tion, being duly sworn according to law, deposes and says: 

1. During the afternoon of Monday, September 8, 1969, 
I went to defendant Barton's office to discuss some business 
matters with him. At the conclusion of our aceessconl which 
had nothing to do with my employment by the American Psy- 
chiatric Association, Dr. Barton anid, "Don't go yet; x have 
something to show you.” As he spoke he was walking rapidly 
to the door of his office which opens on the room whens Mrs. 
Phyllis Kristianson, his senior secretary, had her cents. 

| 

He went out, but came back almost immediately. He was fol- 
lowed in a few moments by Mrs. Kristianson, who had Bl paper 
in her hand. She gave it to Dr. Barton, who then handed ast 
to me. It had been signed by Dr. Barton. it was the Imemo 


upon which this law suit is based. I had not at any time 


asked Dr. Barton for such a memo. 


2. while I read the paper, which was the dismissal 


memo of September 8, 1969, Dr. Barton sat quietly at his 
desk. Mrs. Kristianson left the room after handing the pa- 
per to Dr. Barton. After I had finished reading the aoa; 
I looked directly into Dr. Barton's eyes and said to him, 


"Do you believe this?" He replied, “Certainly not. tf I 


did you would not have been here all these years. I tried 
to defend you but they would not allow me to." Among other 
things, Dr. Barton told me how bad he felt about my dis- 
missal and that he was aware of how humiliating it would 
be for me. 

3. On September 16 or 17, 1969, while Dr. Barton was 
out of town, Mrs. Kristianson and I were seated in his of- 
fice discussing the dismissal memo, when I questioned 
about copies of it. Mrs. Kristianson told me that in com- 
pliance with Dr. Barton's instructions she had made two 
copies of the memo, and had placed them in her desk where 
they still were. 


4. During the course of the conversation with Mrs. 


Kristianson as described in paragraph 3, supra, she advised 


me that Dr. Barton had dictated the dismissal memo to her 
from written notes. When I asked what she had done with 
her notes after transcribing them, Mrs. Kristianson answered 
“T tossed them into the waste basket like I do all of them.” 
5. On Saturday, October 11, 1969, at American Psychia- 
tric Association headquarters, On my way to my office on the 
third floor via the staircase, I went into Mrs. Kristianson's 
office on the second floor. I found that all of her desk 


drawers were partially open and that the key to the top draw- 


er was hanging from the lock. 


6. On October 22, 1969, I hand-delivered a letter 


to Dr. Barton, a copy of which is attached hereto as EX- 
hibit 1. As it shows, Dr. Barton signed the copy acknow1- 
edging receipt. In the ensuing conversation he said to 
me, among other things, that it would be difficult to : 
"answer" the dismissal notice because he would "have to 


get it from Phyl K." and then quickly added, "Oh, no. 


Bart Hogan has it now." 


7. On October 22, 1969, Dr. Barton gave me a letter 


signed by him, a copy of which is attached hereto as Ex- 
hibit 2. 
Further affiant sayeth not. 


/s/ Phyllis Woodward | 


Phyllis Woodward | 


( 

| 
District of Columbia, ss: 
| 
| 


Subscribed and sworn to before me this lst day of April, 


1970. My commission expires 9-30-74. | 


[seal] 


s/ Sharyn White 


Notary Public 


[Letterhead: American Psychiatric Association] 


October 22, 1969 


Walter E. Barton, M.D. 

Medical Director 

American Psychiatric Association 
1700 18th Street, N.W. 
Washington, D. C., 20009 


Dear Dr. Barton: 


Referring to your memorandum to me of September 8, 1969 
with regard to action taken by the Executive Committee 

to dismiss me from my position as Convention Manager, I 
request from you in writing the following within 5 days 
from the above date: 


A withdrawal or recall of the memorandum of September 
8, referred to above. 


A disavowal by you of the statements made in the Sep- 
tember 8 memorandum. 


An effort on your part to secure a retraction by the 
Executive Committee. 


You inform me of the action you plan to take to carry 
out the instructions: of the Executive Committee to 
dismiss me from my position. 


Please be advised that I have no intention of resigning. 


Very truly yours, 
Phyllis Woodward (Mrs.) 


Receipt acknowledged _/s/ Walter E. Barton 10/22/69 
Walter E. Barton, M.D. 


INTERROGATORIES TO DEFENDANT BARTON 


Warren E. Magee, Esq. 
Attorney for Defendant Barton 
1730 K Street, N.W 
Washington, D. C 20006 


The plaintiff requests that the defendant Walter E. 
Barton answer under oath, in accordance with Rule 33 of 


the Federal Rules of Civil Procedure, the following in- 


terrogatories: 


1. Who typed the September 8, 1969 memo to plain- 
tiff which you signed? 


2. How many copies of the September 8, 1969 memo 


did the typer of the memo make, 


3. What did the typer of the September 8, 1969 memo 
do with the additional copies of the memo? 


4. List the names of all persons who, to your know- 


ledge, have seen the original or a copy of the september 
| 
8, 1969 memo. | 
5. Did you hand the original of the September e, 
1969 memo to plaintiff? | 
6. I£ you answer yes to guestion no. 5: 
a. When was the memo typed? 


b. Where were you when you handed the memo to 


plaintiff? 


c. Where were you when you signed the memo? 
dad. Was anybody else present when you handed 
plaintiff the memo? 
e. Did you discuss the contents of the memo 
with plaintiff on September 8, 1969? 
f. Have you discussed the contents of the memo 
with plaintiff since September 8, 1969? 
7. Did you dictate the September 8, 1969 memo to the 
typer of that memo? 
8. If you answer yes to question no. ras 
a. Did you have notes from which you dictated 
the memo? 
If you answer yes to question no. 8 a: 
i. Who prepared the notes? 
ii. When were the notes made? 
iii. Do you still have those notes? 
iv. I£ you do not still have the notes, 
what did you do with them? 
c. Did the person who took the dictation take 
jit in shorthand, longhand, or speed writing? 


d. What did the typer of the September 8, 1969 


memo do with the dictation notes after the memo had been 


typed? 


e. How many drafts were made of the memo 


to the one which you signed? 
9. If you answer yes to guestion no. 6 e: 
| 
a. How soon after you handed the memo to the 


plaintiff did this discussion take place? 


b. Give the gist of what plaintiff said and what 


you said. 
ec. During this discussion did plaintiff ask you 
whether you believed all of the statements about her which 


you had put in the memo? 


d. If you answer yes to question no. 9c, what 
answer did you make to her question? 
10. Was there a meeting of the Board of Trustees of 
the American Psychiatric Association on December 12, 1969 
at 1700 18th Street, N.W., Washington, D. C.? 
ll. you answer yes to question no. 10: 
Did you attend that meeting? 
Who else attended? 
At what time did the meeting start? 
At what time did the meeting break for lunch? 
At what time did the meeting reconvene? 


At what time did the meeting end? 


Was the meeting in the Century Room? 


12. Was there a catered dinner, preceded by cock- 
tails, in the museum section of the APA on the evening 
of December 12, 1969? 
13. If you answer yes to question no. 12: 
a. Did you and the other defendants attend the 
cocktail session and dinner? 
b. What time was it when you and the other de- 
fendants arrived at the cocktail room? 
c. What had you nad the other defendants been 
doing between the time of the adjournment of the meeting 
and your arrival at the cocktail room? 


14. Did you prepare the final draft of the affidavit 


that you executed on March 11, 1970, or did someone prepare 


the draft for you? 

15. Name all of the persons who were present in the 
"meeting room" on December 12, 1969 when the "unidentified 
male person“ entered the room on that day. 

16. Where were you when the "unidentified male person" 
entered the room? Please be specific. 

17. How long was the "unidentified male person" in 
the room? 

18. Did you change your position during the time the 


"unidentified male person" was in the meeting room? 


54 


19. Did you change your position after the “unidentified 
male person" left the meeting room? 

20. If you answer yes to question no. 19, how so after 
the "unidentified male person" left the meeting room did you 
change your position? | 

21. How much time elapsed between the time the oe 
identified male person" left the meeting room and the ad- 
journment of the meeting? 


22. Did the envelopes which you say the "unidentified 


male person" "distributed around the table" have names on 


them? 


you answer yes to question no. 22: 


Do you still have the envelope, the summons 


and the copy of the complaint addressed to Hamilton F. Ford? 
| 
b. Do you still have the envelope, the summons 
and the copy of the complaint addressed to Hayden H. Donahue? 


24. If you answer no to question no. 23 a, what! did you 


do with it and when? 


25. If you answer no to question no, 23 b, what aia you 
do with it and when? 

26. Identify Dr. Donald Hammersley. 

27. What did you do with the envelope which bore your 


name or contained your copies of the summons and complaint? 


28. Where were you when you "opened the other en- 
velopes"? 

29. What time was it when you "opened the other en- 
velopes"? 

30. Exactly what was "plaintiff's request" as referred 
to by you on page two of the affidavit executed by you in 
connection with this case on March ll, 1970? 

31. Had the meeting of the Board of Trustees recon- 
vened, after the lunch period, before the "unidentified 
male person" entered the meeting room? 

32. Name each of the other defendants still in the 
meeting room when you gathered up the envelopes. 

33. If you answer yes to guestion no. 22: 

a. Exactly where on the table with relation to 
the envelope with your name on it? 

b. Exactly where on the table with relation 
the envelope with defendant Waggoner's name on 

c. Exactly where on the table with relation 
the envelope with defendant Ford's name on it? 

d. Exactly where on the table with relation to 
the envelope with defendant Harper's name on it? 


e. Exactly where on the table with relation to 


the envelope with defendant Tarjan's name on it? 


f. Exactly where on the table with relation to 


the envelope with defendant Donahue's name on it? 


g. Exactly where on the table with relation to 
the envelope with defendant Kolb's name on it 
h. Exactly where on the table with relation to 
l 

the envelope with defendant Whitehead's eneion it? 

i. Exactly where on the table with relation to 
was the envelope with defendant Talkington's name on it? 

34. Name each of the defendants, other than Garber, 

who were not in the room when the “unidentified noid sore 
"distributed around the table a number of envelopes." 
35. Which of the envelopes had been opened, and by 


whom, when you gathered them? 


36. Do you know how defendants Ford and Donahue learned 


about this action? If your answer is yes, explain fully. 
Be specific. 

Please take notice that a copy of such enewersimust be 
served upon the undersigned within 15 days after the service 


of these interrogatories. 
Dated: March 27, 1970. 
| 
/s/_ Byron N. Scott 
Byron N. Scott 
Attorney for Plaintiff 


ANSWERS OF DEFENDANT, WALTER E. BARTON, M.D. 
TO PLAINTIFF'S INTERROGATORIES 


Walter E. Barton, M. D., answers plaintiff's Interro- 


gatories under oath as follows: 


1. Mrs. Phyllis Kristianson, Administrative Assistant, 


Office of the Medical Director. 

2. One original and one carbon. 

3. Gave the original to Dr. Barton and filed the 
carbon in a sealed envelope in the locked file. 

4. Dr. Barton, Mrs. Phyllis Woodward, Mrs. Phyllis 
Kristianson. 

5. Yes. 


6. September 8, 
In my office 
In my office 
No 
Yes 
Yes 


Yes. 


a. Yes 
b. i. Dr. Lloyd Morrow, Chairman, Committee on 
Arrangements, 1966 Annual Meeting 
Dr. Robert Garber, Chairman, Committee on 
Conventions, 1966. 
Dr. Peter Martin, Chairman, Committee on 
Arrangements, 1967 Annual Meeting 
ii. June 1966, December 1966, June 1967. 
iii. Yes. 
Shorthand 
Destroyed them 
None 


a. 3:15 P. M., September 8, 
b. Do not remember 
ec. Do not remember 


Yes. 


Yes 

List attached 

9A. M. 

12:15 P.M. 

1:30 P.M. 

12 Noon, December 13 
Yes 


a. Yes 

b. Approximately 5:30 P.M. 

c. Walking to the APA Museum | 

dad. Yes, in Executive Session, the afternoon| 
December 12. 


Mr. Warren Magee, APA Legal Counsel 
Do not remember 


On first floor of APA Headquarters Building. 


Do not know; did not see him. 
Do not know. 

Yes. 

Do not know. 

Approximately 5 hours 

Yes 


a. Yes 
b. Yes 


Not applicable 


25. Not applicable. 

26. Chief of Professional Services, American Psy- 
chiatric Association. 

27. Gave it to Mr. Warren Magee 

28. In Mr. Warren Magee's office 


29. Do not remember 


30. Plaintiff requested statement in writing giving 


reasons for her proposed transfer. 
31. No. 
32. not know. 


33. On top of my meeting papers 
Do not know 
Do not know 
Do not know 
Do not know 
Do not know 
Do not know 
Do not know 
Do not know. 


not know. 
far as I know, none. 


Yes, at the Executive Session on December 12. 


[s/ Walter E. Barton, M.D. 
Walter E. Barton, M.D. 


ATTENDANCE, December 12 & 13, 1970 (sic) 

Raymond Waggoner, President 

Robert Garber, President-Elect 

Hamilton Ford, Vice President 

Edward Harper, Vice President 

George Tarjan, Secretary 

Hayden Donahue, Treasurer 

Perry Talkington, Speaker, Assembly of District Branches 

John Visher, Speaker-Elect, Assembly of District Branches 

Lawrence Kolb, Past-President (1969) and Trustee! 

Dunean Whitehead, Trustee 

Zigmond Lebensohn, Trustee 

Lewis Robbins, Trustee 

Herbert Modlin, Trustee 

Harvey J. Tompkins, Past- President (1967) and Trustee 

Louis J. West, Trustee 

Jack Lomas, Trustee 

Henry Brosin, Past-President (1968) and Trustee 

Robert Stubblefield, Trustee 

Eugene Brody, Trustee 

Eugene Bliss, Trustee 

Karl Bowman, Past-President (1944- -46) 

Leo Bartemeier, Past-President (1952) 

Francis Braceland, Past-President (1957), Editor of the 
AMERICAN JOURNAL OF PSYCHIATRY, and Chairman of the 
Nominating Committee 

Francis Gerty, Past-President (1959) : 

Daniel Blain, Past-President (1965) | 

Howard Rome, Past-President (1966) and Chairman, Council 
on National and International Affairs | 

Bernard Holland, Chairman, Council on Medical Education 
and Career Development 

Ewald Busse, Chairman, Council on Mental Health Services 

Sidney Malitz, Vice Chairman, Council on Research and 
Deve lopment 

Benjamin Balser, Vice Chairman, Council on National and 
International Affairs | 

Norman Brill, Chairman, Council on Professions and 
Associations 

George Jackson, Chairman, Budget Committee 

yv. Terrell Davis, Chairman, Commission on SSS e pens 
of Psychiatric Service Personnel 

Walter Barton, Past-President (1962) and Medical 
Director 


Dr. 
Dr. 
Dr. 
Dr. 
Mrs. 
Mr. 
Mrs. 
Mr. 
Mrs. 
Mrs. 
Mrs. 
Miss 


Bartholomew Hogan, Deputy Medical Director 
Hugh Carmichael, Central Office Staff 
Donald Hammersley, Central Office Staff 
Paul Wilson, Central Office Staff 
Frances Davis, Central Office Staff 
George McGride, Central Office Staff 
Evelyn Myers, Central Office Staff 
Robert Robinson, Central Office Staff 
Patricia Vosburgh, Central Office Staff 
Ann Whinnie, Central Office Staff 
Phyllis Kristianson, Central Office Staff 
Sue Ewart, Central Office Staff 


MOTION OF DEFENDANT, HAMILTON F. FORD, M. D., 

TO QUASH THE SERVICE OF PROCESS AND/OR TO 

DISMISS THE COMPLAINT AND/OR TO ENTER JUDGMENT | 
IN HIS FAVOR 


Comes now the defendant, Hamilton F Ford, M.D. and 


moves the Court to quash the service of process allegedly 


made upon him, and/or to dismiss the Complaint filed herein, 


| 
and/or to enter a summary judgment or a judgment on the 


| 
pleadings in his favor, and for grounds and reasons in 


support thereof states as follows: 

1. The Court lacks jurisdiction over the person of 
this defendant for lack of personal service. : 

2. The attempted service of process was improper 


and insufficient to confer jurisdiction upon the Court 


in this civil action. i 

3. The Complaint fails to state a claim ceonlenaen 
relief can be granted. : 

4. In support of this Motion this defendant hereby 
refers to and makes a part of his Motion by reference the 


Affidavit filed in this action of the defendant, Walter 


E. Barton, M. D. 


5. There is no issue of fact for resolution and this 


defendant is entitled to have the attempted service of 
| 


process upon him quashed, the Complaint dismissed,| or a 


summary judgment or a judgment on the pleadings entered 


in his favor. 
6. And for such other and further grounds as will 
be presented to the Court on the hearing of this Motion. 


s/ Warren E. Magee 
Counsel for Hamilton F. Ford, M.D. 


Warren E. Magee 
1730 K Street, N.W. 
Washington, D. C. 20006 


Entered July 20, 1970 
ORDER 
Upon consideration of the motions of all Deeendancs 
to dismiss the Complaint, the affidavit in support thereof, 
the memorandum in support thereof and all of the pleadings, 


including the interrogatories and answers thereto contained 


in the file, and the memoranda in opposition thereto and 
| 
the affidavits in opposition thereto and after oral argu- 


ment in open Court, during which argument, the parties, by 
their respective counsel, stipulated to the motion to dis- 
miss being treated, as provided for under the radlea as a 
motion for summary judgment, it is by the Court this 20 
day of July, 1970, 

ORDERED, that the motion to dismiss, recognized by 
the Court as a motion for summary judgment 2s filed, on 
behalf of all Defendants, be and hereby is granted, and it 


is further, 


ORDERED, that final judgment be and hereby is entered 
in favor of all the Defendants in this cause and against 
the Plaintiff, and it is burther, 


ORDERED, that the Complaint filed herein be and hereby 


is dismissed. 


/s/_ John Lewis Smith, gr. 
JUDGE 


NOTICE OF APPEAL 
| 


Notice is hereby given this 17th day of August, 1970, that 
l 


PHYLLIS WOODWARD, Plaintiff, 


hereby appeals to the United States Court of Appeals for 


the District of Columbia from the judgment of this Court 


entered on the 20th day of July, 1970 


in favor of Defendants 


against said Plaintiff. | 
/s/ Byron N. Scott | 
Attorney for 


Plaintiff 
1010 Vermont Avenue, N.W. 
Washington, D. C. 20005 
Telephone 783 - 1025 
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STATEMENT OF ISSUE PRESENTED FOR REVIEW* 
 @ Auteng | 


summary judgmentX ™ (ule 20, /970. 


Did the trial Court err in granting defendant's motion for 
| 


*This case has not previously been before this Court. 


STATEMENT OF THE CASE 


The complaint herein charging libel was filed in the United 
States District Court for the District of Columbia on December 12, 
1969, naming ten individuals and one Association as defendants, 
hereinafter appellees. Except for appellees Barton and the Asso- 
ciation, each moved to quash return of service, and all moved to 
dismiss. Appellant opposed all motions. On July 20, 1970, the 
Court, Judge John Lewis Smith, Jr., signed (1) an order denying 
the motions to quash return of service and (2) an order terming 
the motion to dismiss a motion for summary judgment and granting 
summary judgment to the moving parties. Appeal was noted as to 
the summary judgment order in favor of appellees on August 17, 
1970. The case was docketed in this Court on September 24, 1970. 


Plaintiff Phyllis Woodward, hereinafter appellant, as of 


September 8, 1969, had been the Convention Manager for appellee 


American Psychiatric Association for over five years. On or 
about that date appellee Walter E. Barton handed her the follow- 
ing memo: 
"September 8, 1969 
MEMO TO: Mrs. Phyllis Woodward 
FROM: Dr. Barton 
During the years since May 1966 when you assumed 


the post of Convention Manager complaints have been 
received that indicate you are: 


--Deficient in realities of leadership 
--Unable to organize your department to | 
give priority in service to members 
and organizational components of APA 
stemming from your attitude and your 
lack of supervision. This has resulted 
in frustration, inefficiency and lack 
of communication 
--Ineffective in support of meeting arrange- 
ments 
--Unreliable, giving promises without 
follow-through in action. 
The prospect in the years ahead is for greater 
complexity in management of the Annual Meeting and 
in the management of all other meetings of this 
Association. The requirement, therefore, is 
fir [sic] greater skill in planning and leadership 
than you have demonstrated. There is no evidence 
in your performance during the past three years 
that you have the capacity for growth in leader- 
ship skills deemed essential. 


The Executive Committee of the Board of 
Trustees meeting on September 5, 1969 moved that 
the Association secure a competent and experienced 
administrator for the Convention Manager's office. 
The Medical Director was authorized to negotiate | 
termination of your services or transfer to 
another department. I shall meet with you to 
discuss these matters. 


/s/ Walter E. Barton 
Walter E. Barton, M.D. 
Medical Director" 


Appellant sued Dr. Barton, the American Psychiatric Asso- 
ciation, and the individual members of the Executive Committee 
for libel. Appellees Barton and the Association moved ito dis- 


miss the complaint and the other individual appellees nloved 


to quash return of service of process and to dismiss. The 


only support for all of the motions was an affidavit executed 


by appellee Barton. It is reprinted in full in the Appendix. 
In it he said, inter alia, that: 

l. The appellee members of the Executive Committee caused 
him to do what he had done. 

2. There was no malice. 

3. Appellant had asked the Executive Committee to have 
appellee Barton give her the memo. 

4. He was the only person personally served with the 
complaint and summons. 

5. He had tried to persuade appellant to transfer or 
resign before he wrote the memo. 

Appellant opposed the motions to quash on the basis of 
an affidavit by the special process server that he had proper- 
ly served each defendant personally. She opposed the motions 
to dismiss on the grounds that they should be treated as motions 
for summary judgment; that there were genuine issues as to ma-— 
terial facts; and that; appellees were not entitled to judgment 
as a matter of law. 


With the opposition was appellant's affidavit, which is 


reprinted in full in the appendix. In it she said, inter alia, 


that: 
1. She had not asked appellee Barton to give her the memo. 


2. Having read the memo, she asked appellee Barton, "Do 


you really believe this?" Dr. Barton answered, "Certainly not. 


If I did you would not have been here all these years. I tried 


to defend you but they would not allow me to." 


3. Two carbon copies of the memo were typed. 


4. Appellee Barton told her that he had given a copy of 
| 
| 


the memo to "Bart Hogan". 

5. Appellee Barton had refused her request for a withdrawal 
of the charges. 

Interrogatories to and answers to them by appellee Barton 
were on file. The interrogatories are reprinted in full in the 


Appendix. His material testimony therein was as follows: 


Mrs. Phyllis Kristianson, his secretary, had typed) the memo. 


She had typed the original and one carbon. Mrs. Kristianson 


had filed the carbon copy in a sealed envelope in a locked file. 
Only he, appellant, and Mrs. Kristianson had seen the memo. 


He had discussed the memo with appellant when he gave it to her. 


He could not remember what he or she had said. Appellant "re= 


quested statement in writing giving reasons for her proposed 


transfer." 
| 
The Court denied all of the motions to quash and granted 


| 
all of the motions for summary judgment. This appeal £ollowed. 


ARGUMENT 
The writing was libelous per se. It was published. The 
publication was qualifiedly privileged. There was evidence of 
malice on the part of appellees such as would defeat the quali- 
fied privilege. The case should be tried before a finder of 


facts. 


a 
The writing was libelous per se. It is defamatory to 
communicate ideas which prejudice the plaintiff in his business, 
occupation, employment, profession, or office. See Haas v. 
Wharton, 42 Misc.2d 1012, 258 N.Y.S.2d 499 (Sup.Ct., 1965); 
Segall v. Piazza, 46 Misc.2d 700, 260 N.Y.S.2d 543 (Sup.Ct., 
1965); Sperry Rand Corp. v. Hill, 356 F.2d 181 (C.A. 1, 1966); 


Massengale v. Lester, 403 S.W.2d 201 (Ky., 1966); Ranous v. 


Hughes, 141 N.W.2d 251 (Wisc., 1966). It is defamatory per 


se to impugn the competence or fitness of an employee to per- 
form the duties reguired by his job. See Jacobs v. T.W.A., 
Inc., 358 Mo. 674, 216 S.W.2d 523, 6 A.L.R.2d 1002 (1948) ; 
Fennell v. G.A.C. Finance Corp., 242 Md. 209, 218 A.2d 492 


(1966). The memo did all of these things. 


Ir 


There was publication. Publication is the unconsented 


10 


intentional or negligent communication to a third party of 
defamatory matter. Only one third party is necessary. The 
number of actual recipients need not be large. See Os trowe 


v. Lee, 256 N.Y. 36, 175 N.E. 505 (1931). In that case a let- 
| 


ter accusing plaintiff of larceny was seen only by plaintifé, 
defendant, and defendant's stenographer. Dictation to aneee 
secretary is publication. This is according to the weight 
of authority and is the better rule. See Mueller v. Rayon 
Consultants, Inc., 170 F.Supp. 555 (S.D.N.¥., 1959); Luk-Brill 
Products, Inc., v. Remco Industries, Inc., 48 Misc.2d 697, 
265 N.Y.S.2d 440 (Sup.Ct., 1965); Avery Corp. v.- petereane 
178 F.Supp. 132 (E.D.Penn., 1959); Montgomery ward & Col v- 
Nance, 182 S.E. 264 (Va., 1935). | 
| 

There were genuine issues as to material facts on the 

question of publication. Did the secretary make one of 


carbons? What did she do with the carbon or carbons she pre- 


pared? Did appellee Barton give a copy to "Bart Hogan"? 
| 


III | 
The publication was conditionally or qualifiedly privi- 
ged. i i d th is | 
leged The weight of authority an e better rule is ees 


dictation of a libelous letter to a secretary constitutes a 


publication that is conditionally privileged. See Avery Corp. 


v. Peterson, supra; Kelly v. Loews, Inc., 76 F.Supp. 473 (Mass., 


1948); Restatement, Torts § 577, Comment i (1938); 166 A.L.R. 
114 (1947). The rule on qualified privilege in this jurisdic- 


tion is the majority rule and was stated clearly in Washington 


Annapolis Hotel Co. v. Riddle, 83 U.S.App.D.C. 288, 171 F.2d 732 


(1948), by Judge Stephens as follows: 
"A statement made in good faith relating to a subject 
in which the person making the communication is inter- 
ested or in regard to which he has a social or moral 
duty, when made to one having a like interest or duty 
is privileged." 
The Court added that the privilege is a gualified one and can 
be defeated by evidence of actual malice (pp. 738-739). There 
were genuine issues as to material facts on the question of 


privilege. Did appellee Barton give a copy to "Bart Hogan"? 


Did "Bart Hogan” have "a like interest or duty"? 


IV 


The Supreme Court of the United States in New York Times Co. 
v.- Sullivan, 376 U.S. 254 (1964), and its progeny has said 
that actual malice exists if the statement is made with know- 
ledge of falsity or reckless disregard of the truth. There 
was a genuine issue as to a material fact on the question of 
malice. Did appellee Barton tell appellant that he did not 
believe the statements he put into the memo? Appellant said 


he did. He said he could not remember what was said. He did 


not deny saying it. He did not admit it, either. See Jack Wasser- 


man v. Time, Inc., U.S.App.D.C. , 424 F.2d 920 (1970). 


Vv 
All defendants participated in the publication of the libel 
through appellee Barton and must share his malice. See Olinger Vv. 
American Savings and Loan Association, 133 U.S-App-D.C. 107, 409 
F.2d 142 (1969). In his affidavit, which all appeliees| adopted 
as their own, appellee Barton said, " * * * defendants, in taking 
the action described in paragraph 4 of the complaint through the 


defendant Walter E. Barton, M.D., Medical Director of the Ameri- 
can Psychiatric Association, acted in their official capacities 
as members of that Executive Committee conducting the Beiaose 
affairs of the American Psychiatric Association and in causing 


a memo to be sent to the plaintiff Phyllis Woodward, from Walter 


E. Barton, M.D., dated September 8, 1969, in no sense pub lished 
this memo and caused it to be delivered to the plaintiff through 


Walter E. Barton, M.D. at plaintiff's request, * * * " (emphasis 
| 


supplied). By adopting his memo as their own the other appellees 


did two things. They ratified everything he had done and they 
| 


repeated the assertions about service of process. The trial Court 
| 
| 

could not have believed these assertions, since he denied the 


motions: to quash. | 


CONCLUSION 


The decisions of the trial court must be reversed on one 


or the other of two possible grounds. Either there were genuine 
| 


issues as to material facts which would preclude summary judgment, 


or on the facts established by the pleadings, affidavits, and 


interrogatories appellees were not entitled to judgment as a 
matter of law. : 

The action below should be reversed and the case remanded 
for trial. 


Respectfully submitted, 


Byron N. Scott | 
Attorney for Appellant 
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IN THE 


United States Court of Appeals 


For tue District oF CotumsBia Crrcuir 


Puytuis Woopwarp, Appellant 
Vv. 


Watter E. Barton, et av., Appellees 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUE PRESENTED FOR REVIEW * 


I. Was the communication privileged. 


II. Was the privilege abused. 


“This case has not previously been before this Court. 
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STATEMENT OF THE CASE 


Defendants agree in principle with the statement of the 
case set out in Appellant’s brief except for two points. 
There were Interrogatories propounded by plaintiff to all 
defendants, not just Barton. As the questions were iden- 
tical to those propounded to Barton, only the answers of 
the remaining defendants are printed in the Appendix. 


Second, there is no issue before the Court on service of 
process as against any of the defendants. 


ARGUMENT 
L 
The Communication Was Privileged 


Plaintiff entered into a personal service contract with 
the American Psychiatric Association, having no express 
or implied termination date. Such contract was therefore 
terminable at the will of either party. Littell v. Evening 
Star Newspaper Co.. 73 App. D.C. 409, 120 F 2d 36 (1941). 
The manner chosen by defendants, acting through defend- 
ant Barton, was to inform plaintiff by inter-office memo 
of her termination and the reasons therefor. 


The subject of plaintiff’s transfer or termination and the 
reasons were presented at an Executive Committee meet- 
ing of the American Psychiatrie Association, at which all 
defendants were present, following which defendant Barton, 
as Medical Director of the American Psychiatrie Associa- 
tion was instructed and directed to execute the transfer 
or, in the alternative, the termination of plaintiff’s em- 
ployment. Following the directives of the Executive Com- 
mittee, the memorandum in question was handed to the 
plaintiff. Plaintiff refused a transfer and her termination 
took place. 

The communication was obviously one of interest, not 


only to defendants, but also to plaintiff. Since the memo 
was reasonably adapted to the protection of that interest, 


3 


a privilege arose. Blake v. Trainer, 79 U.S. App. D.C. 
360, 148 F 2d 10 (1945). 


In Ashford v. Evening Star Newspaper Co., 41 App. 
D.C. 395 (1914) argument can be made that the privilege 
was absolute. On page 403 of that opinion, the Court 
stated: 


“Tf a person in the performance of a duty imposed 
is required to speak or make publication, the privilege 
is absolute, irrespective of the question of malice, 
even though the utterances may be false, malicious 
and injurious.’’ 


For the memo to be typed, it had to be first dictated, 
then transcribed. Admittedly, this was done through Bar- 
ton’s own secretary, an employee of the American Psy- 
chiatric Association. As she had a duty to perform for 
her employer (Barton) the memo was at least conditionally 
privileged even as to her. Globe Furniture Co. v. Wright, 
49 App. D.C. 315, 265 F 873 (1920). 


The following quote, taken from a prior English de- 
cision appears in Globe, supra: 


“<In my opinion, the law on the subject, as laid 
down in the cases, amounts to this: If a business 
communication is privileged, as being made on a priv- 
ileged occasion, the privilege covers all incidents of 
the transmission and treatment of that communication 
which are in accordance with the reasonable and usual 
course of business.’’ 


I. 
The Privilege Was Not Abused 


There was no actionable libel unless malice was clearly 
apparent and the privilege was abused. Jack Wasserman 
v. Time, Inc., —— U.S. App. D.C. ——, 424 F 2d 920 
(1970). 

The law recognizes a qualified privilege to make defama- 
tory statements against another, even if it turns out that 


4 


they are false. Washington Times Co. v. Bonner, 66 App. 
D.C. 280, 86 F 2d $36 (1936). Thus, if the statements 
pertaining to the plaintiff were not true, she still has no 
basis for recovery without a convincing, clear showing of 
malice as pointed out by Judge Wright in Jack Wasserman, 
supra. 


Under the rule of qualified privilege the defendants will 
be presumed to have been actuated by pure motives in 
the alleged publication. Ashford, supra, page 405: 


‘In order to rebut this presumption, express malice 
or malice in fact must be shown. This may appear 
from the face of the publication or from extrinsic 
proof. We are of opinion that the article contains 
nothing from which actual malice can reasonably be 
inferred. This is so clear that there seems to us to 
be no room left for reasonable minds to differ upon 
this point. Before the inference of express malice 
can be indulged, the publication must, in comment, 
be so excessive, intemperate, unreasonable and abusive 
as to forbid any reasonable conclusion than that de- 
fendant was actuated by express malice. Nothing ap- 
pears on the face of the publication in this case to 
justify such an inference.”’ 


As long as the defendants acted within the limits of 
reasonable criticism, though they may have been mistaken, 
they were well within their rights. Plaintiff, by agreeing 
to serve the defendants was subject to reasonable criticism 
of the work she performed or failed to perform. Under 
the circumstances, the presumption is that the statement 
was made without malice and for the good of the order, 
unless the contrary could be inferred from the language 
of the alleged libellous document itself. Caldwell v. Hay- 
den, 42 App. D.C. 166 (1914). 


In fact, the pleadings and affidavits manifestly reflect 
that the memo and its contents were prepared, dictated 
and transmitted in good faith by the defendants. As an 
attempt to demonstrate malice plaintiff asserts that Barton 


5 
allegedly said he did not believe the contents of the memo. 
Nevertheless, it was patently clear that as Medical Di- 
rector, he was merely doing what he had been directed 
to do by the Executive Committee and was therefore ful- 
filling his duty, which obviates any claim of malice. 


Plaintiff has attempted to raise extrinsic evidence through 
her unsupported claim of excess publication to the mysteri- 
ous Bart Hogan. This is without any real substance, how- 
ever. Even if a copy was given to him, as alleged by 
plaintiff, he obviously had a comparable duty to that of 
defendant Barton, for he held the position of Deputy 
Medical Director, as witness his designation as such on 
the letterhead of plaintiff’s own letter of October 22, 1969, 
written on American Psychiatric Association stationery 
and attached to her Affidavit as Exhibit 1, as well as on 
the reply of defendant Barton under the same date and 
marked as Exhibit 2. 


In National Disabled Soldier’s League, Inc. v. Haan, 


55 App. D.C. 243, 4 F 2d 436 (1925) it was stated: 

“Tf the plaintiff fails to offer evidence of an ex- 
trinsic character to prove actual malice on the part 
of the defendant, in the publication of a libel on a 
qualifiedly privileged occasion, and if the language 
of the communication and the circumstances attend- 
ing its publication by the defendant are as consistent 
with the non-existence of malice as with its existence, 
there is no issue for the jury, and it is the duty of 
the trial court to direct a verdict for the defendant.”’ 


Since the publication was made to protect the inter- 
ests of defendants, and since no clear showing of malice 
has been made, there was no abuse of privilege, even if 
it be deemed to be merely a conditional privilege. Re- 
statement, Torts $603, comment a (1938). As Judge 
Wright pointed out in Jack Wasserman, supra, summary 
judgment was appropriate. 


Plaintiff’s Affidavits set forth no facts establishing 
malice. Plaintiff’s counsel during the argument on the 


6 


motion in response to a question by the Court admitted 
that plaintiff had no facts establishing malice by any of 
the defendants. Therefore, defendant Barton’s Affidavit 
and the answers of all defendants to the Interrogatories 
showing no malice, which were ‘‘unimpeached”’ are ‘‘dis- 
positive of this issue’. Washington Post Company v. 
Keogh, 125 U.S. App. D.C. 32, 365 F 2d 965, Page 969, 
(1966) and Orvis v. Brickman, 90 U.S. App. D.C. 266, 196 
F 2d 762, (1952). 


CONCLUSION 


The plaintiff failed at her Summary Judgment hearing 
to raise any genuine issue of material fact and the ques- 
tion became one of law for the Court. Its decision should 
be affirmed. 


Respectfully submitted, 


Avstrx F. CanFIELp, JR. 


Attorney for Appellees 


